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Marijuana arrests are the engine driving the U.S. war
on drugs. In 2015, there were 643,122 marijuana
arrests in the U.S. — roughly 43 percent of all drug
arrests. The vast majority (over 89 percent) of these
arrests were for simple possession, not sale or
manufacture. There are more arrests for marijuana
possession every year than for all violent crimes
combined.! U.S. Sentencing Commission data for
2015 shows that 46.6 percent of people sentenced at
the federal level for marijuana offenses were
noncitizens.?

New York’s Mass Arrests for Marijuana Possession
Since 1996, there have been more than 800,000
arrests for possession of small amounts of marijuana
in New York State, with over 700,000 arrests by the
NYPD alone.® On average, more than 60 people are
arrested every day for marijuana possession in New
York State, making marijuana possession one of the
top arrests in the state.* Nearly 23,000 people were
arrested statewide in 2016, a nearly 2,300 percent
increase from 1990.5

In 1977, New York decriminalized private marijuana
possession, making it a violation instead of a criminal
offense, and made the public possession of marijuana a
misdemeanor.® Under New York law, possession of 25
grams of marijuana or less is supposed to be a violation.
However, individuals possessing a small amount of
marijuana are often charged with a misdemeanor
offense, a distinction made due to a subsection of the
law that treats general (or private) possession differently
from public view possession. This difference in
public/private penalties established a loophole in the law
that has been exploited for the last twenty years.

Racial Disparities in Enforcement

Despite similar rates of marijuana consumption across
racial and ethnic groups,”® misdemeanor marijuana
possession arrests overwhelmingly affect young people
of color — more than 85% of the youth arrested in New
York are Black and Latino.® Additionally, the vast
majority of those arrested are young people between 16
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and 29 years old,*® and most arrests occur in the state’s
poorest neighborhoods.!!

Precise data on the number of immigrants caught in this
dragnet is lacking because the NYPD, which was
responsible for approximately 80 percent of the marijuana
arrests in New York state in 2016,1213 js barred from
asking people about their immigration status. However,
given that many of the neighborhoods with the toughest
enforcement are also heavily populated by immigrants, it
is highly likely that immigrants of color are
disproportionately impacted by prohibition.
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The Costs and Consequences of Marijuana Arrests
for Noncitizen Immigrants

On the national level, minor drug convictions are the
most common criminal offenses among people who
are deported.'®> Roughly 40,000 people have been
deported from the United States with drug law
violations every year since 2008.6
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Simple marijuana possession was the fourth most
common offense among people who were
deported in 2013—after illegal entry, DUI, and
traffic violations--and the most common offense
among people deported with drug law violations.”

Of those deported in 2013, marijuana possession was
the most serious offense that 6,770 people had on
their record.*® From 2007 through 2012, more than
260,000 people were deported whose most serious
conviction was a minor drug offense.'® Statistics are
incomplete, but in at least 38 percent of cases the
offense involved possession of drugs for personal
use.?° In 2012, nearly 20,000 people were deported for
drug possession.?!

Deportation and Inadmissibility for Low-Level
Marijuana Offenses

A marijuana conviction can cause a variety of
immigration penalties for a noncitizen. For instance, a
green card holder (or a legal permanent resident) be
placed into deportation proceedings and lose their
green card. Immigration proceedings differ from
criminal proceedings in that they do not provide the
same due process protections, including the right to
government appointed counsel and mandatory
detention during the proceedings.

Residents with Lawful Status

Any immigrant who has lawful status (green card,
refugees, asylees, and persons with non-immigrant
temporary visas such as students, employees, and
investors) can lose that status if they get a conviction.
They can be placed in deportation proceedings
(officially called removal proceedings), and ordered
deported (removed). A legal permanent resident,
refugee, or other person with lawful status becomes
deportable if convicted of almost any drug offense.??

Currently, a legal permanent resident is not subject to
deportation if they have one conviction related to simple
possession of 30 grams of marijuana or less.?3 But if the
amount of marijuana was over 30 grams, or involves
conduct such as giving away or transporting a small

Other Noncitizens and Eligibility to Legalize

Many individuals who do not have lawful permanent
immigration status currently, including undocumented
individuals, are eligible to apply for status or may become
eligible in the future. This might include a person who is
married to a U.S. citizen or permanent resident or has an
adult U.S. citizen child, or a person who has lived in the
U.S. for many years and who supports a U.S. citizen or
permanent resident relative who would face severe
hardship if the person were deported.

A noncitizen must be “admissible” to gain lawful entry
at the U.S. border, or to qualify for many types of
lawful immigration status. A noncitizen becomes
“‘inadmissible” if they fall within certain categories, one
of which includes a conviction of any drug offense.

A conviction of any drug offense, including one
minor marijuana offense, will make a noncitizen
permanently inadmissible and block them from
attaining legal status. ?’

In some circumstances, a waiver?® may be available for a
single offense involving less than 30 grams of marijuana
for personal use, but in practice this waiver is difficult to
get, has many requirements, and is often denied.?® If the
judge decides not to grant the waiver, the person will
remain inadmissible and ordered removed.

There are other applications to gain status where the
waiver does not apply. In that case, the single marijuana
misdemeanor (or even noncriminal marijuana infraction)
will mean that the person never can obtain lawful
immigration status despite hardship on their family.

SMART Choice for Protecting Noncitizen Immigrants
Across the United States and in New York, the tide is
turning against marijuana prohibition, but resolutions to
deal with collateral consequences for noncitizen
immigrants remain stalled. As marijuana reform has
progressed, reforms to the immigration system have
not. We can use marijuana reform as a platform to
increase safety and security for noncitizen immigrants.

amount of marijuana, or possessing marijuana in a school
zone, or if the person ever receives a second marijuana or
other drug conviction in their lifetime, they could be e Remove penalties for personal possession, preventing
vulnerable to deportation.?* And if they ever take a trip noncitizen immigrants from being swept into the
outside the U.S., they will be subject to removal criminal justice system and subsequently flagged to
proceedings upon their return.?® immigration authorities.

The Marijuana Regulation and Taxation Act (MRTA) will:

Since most diversion programs like drug courts require e Create a process to seal records of offenses no longer

an up-front guilty plea, even if that person successfully criminalized for those who have been previously convicted,
completes diversion they would still be subject to and will vacate marijuana violations (summonses) and
deportation.?® public view possession misdemeanors.
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Prohibit the Department of Criminal Justice
Services from including a person’s marijuana
conviction in any report issued, preventing
information from being routed to federal
immigration authorities.

Allow convictions of certain past marijuana
offenses to be vacated, thereby protecting
against deportation or inadmissibility for offenses
no longer criminalized.

Allow for resentencing for convictions of certain
past marijuana offenses to protect DACA and
naturalization eligibility, and guard against other
incarceration-based admissibility issues.

The NY State Legislature should make the SMART
choice: End prohibition, create a system to tax and
regulate marijuana, and repair/reinvest in communities
most harmed by the war on marijuana by voting for the
Marijuana Regulation and Taxation Act.

For more information, contact Chris Alexander at
calexander@drugpolicy.org or 212-613-8076 or Melissa
Moore at mmoore@drugpolicy.org or 212-613-8071.

* Portions of this text are excerpted and adapted from
“Immigration Impact: The Adult Use of Marijuana Act,”
Immigrant Legal Resource Center (2016) and “Protecting
Immigrant New Yorkers through a Gubernatorial
Presumptive Pardon FAQ,” Immigrant Defense Project
(2017).

* We are grateful to Mizue Aizeki, Deputy Director at
Immigrant Defense Project for the knowledge and
insight she shared in the development of this fact sheet.
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