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Marijuana arrests are the engine driving the U.S. war on 

drugs. In 2015, there were 643,122 marijuana arrests in 

the U.S. – roughly 43 percent of all drug arrests. The 

vast majority (over 89 percent) of these arrests were for 

simple possession, not sale or manufacture. There are 

now more arrests for marijuana possession every year 

than for all violent crimes combined.1 

 

In 2014, law enforcement in NYC shifted its public 

policy so that people would be ticketed rather than 

arrested for possession of marijuana found during the 

course of a search.2 This was done in an effort to align 

department practices with state law (as described 

below). Three years later, Professor Harry Levine, in 

conjunction with the Drug Policy Alliance, released a 

blistering report outlining the continued practice of 

racially biased marijuana arrests in New York City 

under Mayor Bill de Blasio, who had campaigned on 

ending such arrests.3 People in NYC and across the 

state are still being arrested for low-level marijuana 

possession and forced to deal with the subsequent 

damaging collateral consequences.4,5  

 

A marijuana arrest is no small matter. It involves being 

handcuffed, placed in a police car, taken to a police 

station, fingerprinted, photographed, possibly being 

held in jail for up to 24 hours while awaiting 

arraignment before a judge, appearing in court several 

times over the course of months, and can conclude 

with the imposition of a permanent criminal record 

that can easily be found on the internet by employers, 

landlords, schools, credit agencies, and banks.6   

 

Mass Arrests for Marijuana Possession in New York 

Since 1996, there have been more than 800,000 

arrests for possession of small amounts of marijuana 

in New York State, with over 700,000 arrests by the 

NYPD alone.7 On average, more than 60 people are 

arrested every day for marijuana possession in New 

York State, making marijuana possession one of the 

top arrests in the state.8 Nearly 23,000 people were 

arrested statewide in 2016, a nearly 2,300 percent 

increase from 1990.9 

 

In 1977, New York decriminalized the possession of small 

amounts of marijuana in private, re-classifying it as a 

violation instead of a criminal offense. Possession of small 

amounts of marijuana that takes place in public is considered 

a misdemeanor crime.10  

 

Despite New York’s 1977 decriminalization law, for the past  

two decades individuals possessing small amounts of marijuana 

have often been charged with a misdemeanor offense because 

law enforcement exploits the loophole that treats possession in 

public differently from possession in private.  

 

New Yorkers who are arrested face immediate and long-term 

consequences that make it difficult to get and keep a job, 

maintain a professional license, obtain educational loans, 

secure housing, or even keep custody of a child or adopt.11  

 

The Costs and Consequences of Marijuana Arrests  

for Parents 

The collateral consequences of a marijuana arrest extend 

beyond the individual facing the arrest. When an individual 

also happens to be a parent, their children are also directly 

impacted. New York State law does not allow for a parent’s 

use of marijuana to be the sole basis for denying a parent 

custody privileges, nor does it dictate the automatic 

severance of a parent-child relationship. However, the 

distinction between the language of the law and the realities 

many families face becomes significant when considering the 

disproportionate impact marijuana arrests have on families, 

especially families of color.  

 

Despite similar rates of marijuana consumption across 

racial and ethnic groups,12,13 80 percent of the nearly 

23,000 people arrested for marijuana possession in 

New York State in 2016 were Black or Latino.14 The 

stark disparity has been consistent for the past two 

decades.15 
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These extreme racial disparities in marijuana arrests have 

forced a disproportionate number of individuals and families 

of color to deal with subsequent collateral consequences 

that affect their ability to maintain stable family units.  

 

Although a parent’s marijuana arrest alone is unlikely to 

be the cause for the separation of a family unit, it could 

lead to mandated drug testing, which—if indicative of 

continued use that is determined to pose additional risk 

for the children involved—might prompt intervention from 

child welfare authorities.  

 

Research shows that mandated reporters, including 
education personnel, law enforcement personnel, social 

services personnel, and medical personnel (namely 

public hospitals) are more likely to report a Black 

parent’s drug use to child protective authorities than 

other parents.16 Once reported, child protective 

authorities are more likely to investigate, find neglectful, 

and remove children from Black parents suspected of 

drug use than other populations.17  

 

As one example, around the same time that a white 

father wrote an op-ed in the New York Times about 

how smoking marijuana makes him a better parent, a 

Black mother was litigating a case in which she was 

adjudicated as neglectful for smoking marijuana.18, 19 

 

Other studies have shown that negative perceptions of 

families of color can lead mandated reporters to 

conflate the effects of poverty as child maltreatment, or 

assume that families living in conditions of poverty are 

more likely to abuse their child.20 Additionally, when 

given identical hypothetical cases with the only 

difference being race, caseworkers have been shown 

to consistently evaluate children as being at greater 

risk when the family is black.21  

 

Within this context, a marijuana arrest could become a 

catalyst for a process that is already splintering Black 

families at alarmingly disproportionate rates. 

 

In addition to influencing the rate at which families of 

color come into contact with the child welfare system, 

racial bias has also affected the quality of services 

they receive once the intervention is underway.22  

 

The extreme racial disparities in marijuana arrests in 

New York and the documented bias of medical 

professionals in reporting drug use make the presence 

of both law enforcement and medical personnel on this 

list particularly troubling.23  

 
 

 

Custody and Visitation 

In practice, parents in New York experience 

surveillance by child welfare authorities and removal of 

their children based on positive toxicology tests alone. 

This occurs despite rules under the New York Family 

Court Act that require proof that the misuse of a drug 

impairs the ability of a parent to meet a child’s basic 

needs and provide them with adequate supervision to 

establish neglect and/or abuse.24 

 

Additionally, parental drug use may be considered 

when awarding custody, and visitation is often made 

restricted and provisional.25  

 

In family court, judges have significant influence on a 

child’s likelihood of remaining or reuniting with a parent. 

This makes parents especially vulnerable to any individual 

prejudice and/or preconceptions against drug use that 

might influence a judge’s decision-making. Research has 

identified judges as one of the many parties involved in 

family drug court that generally lack expertise on matters 

pertaining to substance use. Further, they have been 

shown to commonly view women who misuse substances 

as irresponsible and weak.26  

 

This poses significant questions regarding the ability of 

judges to consistently act in the best interest of children 

rather than potentially succumbing to their own biases. A 

judge’s personal views on marijuana could negatively 

impact the ability of a parent with a marijuana conviction— 

or a parent who, due to an arrest, has been discovered to 

be someone who uses marijuana, to get a fair hearing in 

family court. 

 

Impact on Parental Rights 

When a caregiver fails to meet the mandates provided 

by the court, the state can terminate their parental 

rights. When considering this, judges are asked to 

reflect on clear and convincing evidence as well as the 

best interest of the child.27 However, families can still be 

vulnerable to exhibitions of judicial discretion that may 

be influenced by personal biases against drug use and 

drug users or pervasive misinformation regarding the 

relationship between marijuana and parenting.  

 

The collateral consequences of a marijuana conviction can 

hinder a parent’s ability to provide an environment that 

might be viewed favorably by a caseworker or a judge who 

wields the power to eliminate parental physical custody, 

rights to visitation, communication, and ability to regain 

custody.28 Further, a significant amount of evidence exists 

that suggests keeping children with their families—even 

when the families are considered abusive—is better for 

the child than foster care.29  
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SMART Choice for Family Law 

Across the United States and in New York, the tide is 

turning against marijuana prohibition—however, 

resolutions to deal with collateral consequences have 

stalled. As marijuana laws have evolved, the family law 

system has not kept pace. We can use marijuana reform 

as a platform to improve the family law system and keep 

families together. 

 

The Marijuana Regulation and Taxation Act (MRTA) will: 

 

 Remove penalties for personal marijuana possession, 

preventing parents from being unnecessarily swept 

into the criminal justice system and left to deal with 

collateral consequences that jeopardize the stability  

of their children’s home environment. 

 

 Create a process to seal records of offenses no 

longer criminalized for those who have been 

previously convicted, and vacate marijuana violations 

(summonses) and public view possession 

misdemeanors. 

 

 Prevent unnecessary denial of custody, visitation, 

or parenting time by requiring clear and convincing 

evidence of unreasonable danger to the safety of a 

child that is not solely based on the presence – or 

non-pertinent details – of a parent’s marijuana use. 

 

 Direct revenue to public health education, 

prevention efforts, family involvement, and 

substance use disorder treatment programs that 

will provide better help to parents looking to 

maintain or regain custody of their children. 

 

 Provide civil protections related to housing, 

employment, family law, and access to social 

services for parents who are medical marijuana 

patients.  

 

 Prohibit the Department of Criminal Justice 

Services from including a person’s marijuana 

conviction in any report issued, preventing 

information from being routed to any authorities 

that may interfere with a parent’s ability to provide 

suitable living conditions for their children. 

 

 

 

 

 

 

 

 

 

If the purpose of child welfare legislation is to allow the 

state to operate in the best interest of a child, 

marijuana prohibition operates in direct opposition of 

this goal. The consequences associated with a 

marijuana conviction frequently undermine the ability 

of thousands of parents across the state to provide 

stable environments in which their children have 

access to everything they need to develop properly 

and discover the unique contributions they each can 

make to society.   

 

The NY State Legislature should make the SMART 

choice: End prohibition, create a system to tax and 

regulate marijuana, and repair/reinvest in communities 

most harmed by the war on marijuana by voting for the 

Marijuana Regulation and Taxation Act.  

 

For more information, to get involved, or to share an arrest 

story, contact Chris Alexander at calexander@drugpolicy.org 

or 212-613-8076 or Melissa Moore at mmoore@drugpolicy.org 

or 212-613-8071. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

* We are grateful to Lisa Sangoi, Soros Justice Advocacy 

Fellow at NYU Law Family Defense Clinic, and the Child 

Welfare Organizing Project (CWOP) for the knowledge and 

insight  they shared in the development of this fact sheet. 
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